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IN THE UNITED STATES DISTRICT COURT
 
FOR THE EASTERN DISTRICT OF TEXAS
 

TYLER DIVISION
 

UNITED STATES OF AMERICA, § 
§ 

and § 
§ CIVIL ACTION NO. 6:71-CV-5281 

GI FORUM and LULAC, § JUDGE SCHNEIDER 
Plaintiff-Intervenors, § 

§ 
v. § 

§ 
STATE OF TEXAS, et al., § 

Defendants. § 

ORDER 

On this day the Court considered the Defendants’ “Motion for Exemption of Non-Party 

School Districts from the Modified Order and Notice of Districts Subject to or Released from 

Desegregation Orders in Other Courts” (Doc. 802) and the Plaintiff United States’ Response to 

said Motion (Doc. 811). The Court hereby finds and orders as follows: 

1. This suit was brought in 1970, complaining of racial segregation in nine Texas all-

black public school districts and surrounding all-white school districts, as well as the role of TEA 

in supporting the segregation. The Court found, inter alia, that the state had facilitated the 

segregation by various means and entered a comprehensive order requiring TEA to oversee a 

wide range of activities in local school districts throughout the state, including, inter alia, inter-

district transfers of students, changes in school district boundaries, school transportation, extra­

curricular activities, faculty and staff, student assignment, curriculum and compensatory 

education. United States. v. Texas, 321 F. Supp. 1043 (E.D. Tex. 1970), modified and 

supplemented, 330 F.Supp. 235 (E.D. Tex. 1971). 
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2. The Fifth Circuit affirmed the remedial decree as modified, United States. v. Texas, 

447 F.2d 441 (5th Cir. 1971), and this Court further modified the remedial decree by order dated 

August 9, 1973. Collectively, the provisions of the extant remedial order have come to be known 

as the “Modified Order.” 

3. In its most recent decision, United States v. Texas, 601 F.3d 354 (5th Cir. 2010), the 

Fifth Circuit provided further guidance regarding the applicable scope of the Modified Order.  

The Court identified three categories of Texas public schools districts that should not continue to 

be subject to the Modified Order: “local school districts declared unitary in federal cases; school 

districts currently under federal court desegregation orders or decrees or which are parties to 

pending federal court desegregation suits; and any other specific school district not a party to the 

case when the Modified Order was issued [if exemption from the Modified Order is requested], 

unless a plaintiff shows the district is not then unitary.” Id. at 374. 

4. Defendants have moved this Court to declare that the Texas school districts listed in 

Appendix A to this Order have been released from, or are still subject to, desegregation orders by 

other federal courts and therefore are not subject to the Modified Order in this case.  Defendants 

also have moved the Court to declare that all Texas public school districts that were not original 

parties to this suit or their legal successors, listed in Appendix B, are exempt from the 

requirements of the Modified Order and to relieve TEA from enforcing any requirements of the 

Modified Order as to these districts. 

5.  Plaintiff United States agrees that the Texas school districts listed in Appendix A to 

this Order have been released from, or are still subject to, desegregation orders by other federal 

courts and, pursuant to the Fifth Circuit’s mandate, are therefore not subject to the Modified 

Order in this case.   Plaintiff United States does not object to Defendants’ request that the non­
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party school districts listed in Appendix B be exempted from the prophylactic provisions created 

by the Modified Order. 

6. The parties agree, and the Court specifically finds, that the exemption of a non-party 

school district from continuing coverage under the Modified Order is in compliance with the 

Fifth Circuit’s remand instructions and is not a determination that the school district has achieved 

unitary status. The Court has made no such findings for any of the school districts listed in 

Appendix A and B. 

7.  The Court’s decision in this matter is informed by the Fifth Circuit’s March 22, 2010 

ruling, premised largely on Samnorwood Independent School District v. Texas Education 

Agency, 533 F.3d 258, 269 (5th Cir. 2008).  The Court found that “the prophylactic provisions 

created by the Modified Order to remedy the segregative conduct on the part of TEA and all-

black schools districts in East Texas” should not be imposed on two panhandle school districts 

that had previously desegregated and never since been found to have acted with segregative 

intent. Id. at 269. The Court examined a trio of cases involving the Modified Order where it 

earlier “struck down the remedy because there had been no showing of a constitutional 

violation.” Id. at 267.1 

8.  The Fifth Circuit made clear that its opinion did “not give the [exempted] School 

Districts a license to discriminate. If evidence arises that [the districts were] acting with 

discriminatory intent . . .  then they would be subject to suit and a remedy would then be in order 

to correct the constitutional violation.” Id. at 269.  This observation is consistent with the 

Court’s 1971 ruling in connection with its modification of the original order, which stated that 

1 “The Modified Order was issued for the purpose of eliminating the diverse continued local practices and vestiges 
of de jure racially segregated public education.  Since its issuance, nearly forty years have elapsed, and ‘the racial 
composition of public schools in Texas has changed drastically.’  See United States v. Texas, 457 F.3d 472, 475 (5th 

Cir. 2006).  And while this court recognizes that some local vestiges of discrimination and segregation might still 
remain, it is clear that the Modified Order certainly has, at best, ‘dwindling relevance.’ Id.”  601 F.3d at 374. 

3
 



    

 

 

  

       

 

  

  

     

 

   

  

 

        

 

     

  

     

  

Case 6:71-cv-05281-MHS Document 814 Filed 09/27/10 Page 4 of 31 

“nothing herein shall be deemed to affect the jurisdiction of any other district court with respect 

to any presently pending or future school desegregation suits.”  601 F.3d at 374 (quoting United 

States v. Texas, 447 F.2d at 442). Consistent with this analysis, the United States retains the 

right to investigate and file a separate legal action, under appropriate circumstances, to challenge 

alleged unlawful conditions or activity in any of the exempted school districts. 

Wherefore, it is ORDERED and DECREED that 

The Texas school districts listed in Appendix A to this Order that have been released 

from, or are still subject to, desegregation orders by other federal courts are hereafter not subject 

to the Modified Order in this case. 

All non-party Texas public school districts listed in Appendix B, districts that were not 

original parties to this suit or their legal successors, are hereafter exempt from the requirements 

of the Modified Order. 

The Court has neither examined nor made any determination concerning the unitary 

status for any of the school districts listed in Appendix A and B. 

Defendants are relieved from enforcing any requirements of the Modified Order as to the 

school districts listed in Appendix A and Appendix B.  Nothing in this order enjoins defendants, 

in the context of this litigation, from otherwise enforcing applicable law as to the school districts 

listed in the Appendices. 
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It is SO ORDERED.

Judge
SCHNEIDER
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