ATTACHMENT I
Statutory Citations Relating to Repeal of 19 TAC Chapter 101, Assessment,
Subchapter AA, Commissioner's Rules Concerning the Participation of Limited English
Proficient Students in State Assessments, and New 19 TAC Chapter 101, Assessment,
Subchapter AA, Commissioner's Rules Concerning the Participation of English Language
Learners in State Assessments
Texas Education Code, §39.023, Adoption and Administration of Instruments, as amended
by House Bill 2135, 82nd Texas Legislature, 2011 (excerpts):
(a)

(a-1)

The agency shall adopt or develop appropriate criterion-referenced assessment
instruments designed to assess essential knowledge and skills in reading, writing,
mathematics, social studies, and science. Except as provided by Subsection (a-2), all [All]
students, other than [except] students assessed under Subsection (b) or (l) or exempted
under Section 39.027, shall be assessed in:
(1)

mathematics, annually in grades three through seven without the aid of
technology and in grade eight with the aid of technology on any assessment
instrument that includes algebra;

(2)

reading, annually in grades three through eight;

(3)

writing, including spelling and grammar, in grades four and seven;

(4)

social studies, in grade eight;

(5)

science, in grades five and eight; and

(6)

any other subject and grade required by federal law.

The agency shall develop assessment instruments required under Subsection (a) in a
manner that allows, to the extent practicable:
(1)

the score a student receives to provide reliable information relating to a student's
satisfactory performance for each performance standard under Section 39.0241;
and

(2)

an appropriate range of performances to serve as a valid indication of growth in
student achievement.

(b)

The agency shall develop or adopt appropriate criterion-referenced alternative assessment
instruments to be administered to each student in a special education program under
Subchapter A, Chapter 29, for whom an assessment instrument adopted under Subsection
(a), even with allowable accommodations, would not provide an appropriate measure of
student achievement, as determined by the student's admission, review, and dismissal
committee.

(c)

The agency shall also adopt end-of-course assessment instruments for secondary-level
courses in Algebra I, Algebra II, geometry, biology, chemistry, physics, English I,
English II, English III, world geography, world history, and United States history. The
Algebra I, Algebra II, and geometry end-of-course assessment instruments must be
administered with the aid of technology. A school district shall comply with State Board
of Education rules regarding administration of the assessment instruments listed in this
subsection and shall adopt a policy that requires a student's performance on an end-ofcourse assessment instrument for a course listed in this subsection in which the student is
enrolled to account for 15 percent of the student's final grade for the course. If a student

retakes an end-of-course assessment instrument for a course listed in this subsection, as
provided by Section 39.025, a school district is not required to use the student's
performance on the subsequent administration or administrations of the assessment
instrument to determine the student's final grade for the course. If a student is in a special
education program under Subchapter A, Chapter 29, the student's admission, review, and
dismissal committee shall determine whether any allowable modification is necessary in
administering to the student an assessment instrument required under this subsection. The
State Board of Education shall administer the assessment instruments. The State Board of
Education shall adopt a schedule for the administration of end-of-course assessment
instruments that complies with the requirements of Subsection (c-3).
(l)

The State Board of Education shall adopt rules for the administration of the assessment
instruments adopted under Subsection (a) in Spanish to students in grades three through
five who are of limited English proficiency, as defined by Section 29.052, whose primary
language is Spanish, and who are not otherwise exempt from the administration of an
assessment instrument under Section 39.027(a)(1) or (2). Each student of limited English
proficiency whose primary language is Spanish, other than a student to whom Subsection
(b) applies, may be assessed using assessment instruments in Spanish under this
subsection for up to three years or assessment instruments in English under Subsection
(a). The language proficiency assessment committee established under Section 29.063
shall determine which students are administered assessment instruments in Spanish under
this subsection.

(m)

The commissioner by rule shall develop procedures under which the language
proficiency assessment committee established under Section 29.063 shall determine
which students are exempt from the administration of the assessment instruments under
Section 39.027(a)(1) or (2). The rules adopted under this subsection shall ensure that the
language proficiency assessment committee provides that the exempted students are
administered the assessment instruments under Subsections (a) and (c) at the earliest
practical date.

Texas Education Code, §39.025, Secondary-Level Performance Required (excerpts):
(a)

The commissioner shall adopt rules requiring a student participating in the recommended
or advanced high school program to be administered each end-of-course assessment
instrument listed in Section 39.023(c) and requiring a student participating in the
minimum high school program to be administered an end-of-course assessment
instrument listed in Section 39.023(c) only for a course in which the student is enrolled
and for which an end-of-course assessment instrument is administered. A student is
required to achieve, in each subject in the foundation curriculum under Section
28.002(a)(1), a cumulative score that is at least equal to the product of the number of endof-course assessment instruments administered to the student in that subject and a scale
score that indicates satisfactory performance, as determined by the commissioner under
Section 39.0241(a). A student must achieve a minimum score as determined by the
commissioner to be within a reasonable range of the scale score under Section 39.0241(a)
on an end-of-course assessment instrument for the score to count towards the student's
cumulative score. For purposes of this subsection, a student's cumulative score is
determined using the student's highest score on each end-of-course assessment instrument
administered to the student. A student may not receive a high school diploma until the
student has performed satisfactorily on the end-of-course assessment instruments in the
manner provided under this subsection. This subsection does not require a student to
demonstrate readiness to enroll in an institution of higher education.

(a-1)

The commissioner by rule shall determine a method by which a student's satisfactory
performance on an advanced placement test, international baccalaureate examination, an
SAT Subject Test, or another assessment instrument determined by the commissioner to
be at least as rigorous as an end-of-course assessment instrument adopted under Section
39.023(c) may be used as a factor in determining whether the student satisfies the
requirements of Subsection (a), including the cumulative score requirement of that
subsection. The commissioner by rule may determine a method by which a student's
satisfactory performance on a Preliminary Scholastic Assessment Test (PSAT)
assessment or a preliminary American College Test (ACT) assessment may be used as a
factor in determining whether the student satisfies the requirements of Subsection (a).

(a-2)

In addition to the cumulative score requirements under Subsection (a), a student must
achieve a score that meets or exceeds the score determined by the commissioner under
Section 39.0241(a) for English III and Algebra II end-of-course assessment instruments
to graduate under the recommended high school program.

(a-3)

In addition to the cumulative score requirements under Subsection (a), a student must
achieve a score that meets or exceeds the score determined by the commissioner under
Section 39.0241(a-1) on English III and Algebra II end-of-course assessment instruments
in order to graduate under the advanced high school program.

(b)

Each time an end-of-course assessment instrument is administered, a student who failed
to achieve a minimum score under Subsection (a) shall retake the assessment instrument.
A student who fails to perform satisfactorily on an Algebra II or English III end-of-course
assessment instrument under the college readiness performance standard, as provided
under Section 39.024(b), may retake the assessment instrument. Any other student may
retake an end-of-course assessment instrument for any reason. A student is not required
to retake a course as a condition of retaking an end-of-course assessment instrument.

(f)

The commissioner shall by rule adopt a transition plan to implement the amendments
made by Chapter 1312 (S.B. No. 1031), Acts of the 80th Legislature, Regular Session,
2007, replacing general subject assessment instruments administered at the high school
level with end-of-course assessment instruments. The rules must provide for the end-ofcourse assessment instruments adopted under Section 39.023(c) to be administered
beginning with students entering the ninth grade during the 2011-2012 school year.
During the period under which the transition to end-of-course assessment instruments is
made:
(1)

for students entering a grade above the ninth grade during the 2011-2012 school
year, the commissioner shall retain, administer, and use for purposes of
accreditation and other campus and district accountability measures under this
chapter the assessment instruments required by Section 39.023(a) or (c), as that
section existed before amendment by Chapter 1312 (S.B. No. 1031), Acts of the
80th Legislature, Regular Session, 2007;

(2)

a student subject to Subdivision (1) may not receive a high school diploma unless
the student has performed satisfactorily on each required assessment instrument
administered under Section 39.023(c) as that section existed before amendment
by Chapter 1312 (S.B. No. 1031), Acts of the 80th Legislature, Regular Session,
2007.

Texas Education Code, §39.027, Exemption:
(a)

A student may be administered an accommodated or alternative assessment instrument or
may be granted an exemption from or a postponement of the administration of an
assessment instrument under:
(1)

Section 39.023(a), (b), (c), or (l) for a period of up to one year after initial
enrollment in a school in the United States if the student is of limited English
proficiency, as defined by Section 29.052, and has not demonstrated proficiency
in English as determined by the assessment system under Subsection (e);

(2)

Section 39.023(a), (b), (c), or (l) for a period of up to two years in addition to the
exemption period authorized by Subdivision (1) if the student has received an
exemption under Subdivision (1) and:

(3)

(a-1)

(A)

is a recent unschooled immigrant; or

(B)

is in a grade for which no assessment instrument in the primary language
of the student is available; or

Section 39.023(a), (b), (c), or (l) for a period of up to four years, in addition to
the exemption period authorized under Subdivision (1), if the student's initial
enrollment in a school in the United States was as an unschooled asylee or
refugee.

For purposes of this section, "unschooled asylee or refugee" means a student who:
(1)

initially enrolled in a school in the United States as:
(A)

an asylee as defined by 45 C.F.R. Section 400.41; or

(B)

a refugee as defined by 8 U.S.C. Section 1101;

(2)

has a visa issued by the United States Department of State with a Form I-94
Arrival/Departure record, or a successor document, issued by the United States
Citizenship and Immigration Services that is stamped with "Asylee," "Refugee,"
or "Asylum"; and

(3)

as a result of inadequate schooling outside of the United States, lacks the
necessary foundation in the essential knowledge and skills of the curriculum
prescribed under Section 28.002, as determined by the language proficiency
assessment committee established under Section 29.063.

(b)

The State Board of Education shall adopt rules under which a dyslexic student who is not
exempt under Subsection (a) may use procedures including oral examinations if
appropriate or may be allowed additional time or the materials or technology necessary
for the student to demonstrate the student's mastery of the competencies the assessment
instruments are designed to measure.

(c)

The commissioner shall develop and adopt a process for reviewing the exemption process
of a school district or shared services arrangement that gives an exemption under
Subsection (a)(1) as follows:
(1)

to more than five percent of the students in the special education program, in the
case of a district or shared services arrangement with an average daily attendance
of at least 1,600;

(2)

to more than 10 percent of the students in the special education program, in the
case of a district or shared services arrangement with an average daily attendance
of at least 190 and not more than 1,599; or

(3)

to the greater of more than 10 percent of the students in the special education
program or to at least five students in the special education program, in the case
of a district or shared services arrangement with an average daily attendance of
not more than 189.

(d)

Expired.

(e)

The commissioner shall develop an assessment system that shall be used for evaluating
the academic progress, including reading proficiency in English, of all students of limited
English proficiency, as defined by Section 29.052. A student who is exempt from the
administration of an assessment instrument under Subsection (a)(1) or (2) who achieves
reading proficiency in English as determined by the assessment system developed under
this subsection shall be administered the assessment instruments described by Sections
39.023(a) and (c). The performance under the assessment system developed under this
subsection of students to whom Subsection (a)(1) or (2) applies shall be included in the
indicator systems under Section 39.301, as applicable, the performance report under
Section 39.306, and the comprehensive annual report under Section 39.332. This
information shall be provided in a manner that is disaggregated by the bilingual education
or special language program, if any, in which the student is enrolled.

(f)

In this section, "average daily attendance" is computed in the manner provided by Section
42.005.

(g)

For purposes of this section, "recent unschooled immigrant" means an immigrant who
initially enrolled in a school in the United States not more than 12 months before the date
of the administration of an assessment instrument under Section 39.023(a) or (l) and who,
as a result of inadequate schooling outside of the United States, lacks the necessary
foundation in the essential knowledge and skills of the curriculum prescribed under
Section 28.002 as determined by the language proficiency assessment committee
established under Section 29.063. For purposes of this subsection and to the extent
authorized by federal law, a child's prior enrollment in a school in the United States shall
be determined on the basis of documents and records required under Section 25.002(a).

