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STUDENT BEFORE A SPECIAL DUCATION
b/n/ff PARENT & PARENT

Petitioner
V. HEARING OFFICER FOR THE

LUBBOCK-COOPER INDEPENDENT
SCHOOL DISTRICT
Respondent

wn W W W W LW W L

STATE OF TEXAS

DECISION OF THE HEARING OFFICER

STUDENT, by next friends Parents (hereinafter Petitioner or Student) requested an impartial due
process hearing pursuant to the Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1400 et
seq. Lubbock-Cooper Independent School District is the Respondent to the complaint.

l. PROCEDURAL HISTORY

Petitioner filed the complaint with the Texas Education Agency (TEA) on March 16, 2017, and the
case was assigned to this hearing officer on that date. The First Scheduling Order in this matter was issued
on March 17, 2017, setting this case for a hearing on April 20, 2017. The initial prehearing conference in
this matter was convened on April 4, 2017. The parties agreed to set aside one day for hearing, and the
hearing was reset for May 22, 2017. A deadline of June 30, 2017 was set for post- hearing briefs. The
decision due date was set for July 31, 2017. Petitioner thereafter requested and was granted an extension
to the post hearing brief and decision due date deadlines. The post- hearing brief deadline was extended to
July 14, 2017. The decision due date was re-set as August 14, 2017.

The hearing convened on May 22, 2017 at the Lubbock-Cooper Independent School District in
Lubbock, Texas. Sonja Kerr and Idris Motiwala represented Petitioner. Abraham Barker, Amy Foster and
Holly Wardell represented Respondent.

1. ISSUES AND PROPOSED RELIEF
A. Issues

A pre-hearing conference in this matter was held on May 3, 2017. Petitioner confirmed the relevant time
period for this case is the 2016-2017 school year and ongoing.
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In the complaint, Petitioner alleges that Respondent denied Student a free appropriate public education
(FAPE) and raised the issues below, which were noted in the Order Following May 3™ Pre-hearing
Conference dated May 3, 2017:

1.

Whether Respondent failed to provide Student with a FAPE in the least restrictive environment
(LRE) within the meaning of the IDEA during the 2016-2017 school year and ongoing.

Whether Respondent relied upon an insufficient March 2016 Full Individual Evaluation (FIE) which
identified Student as Other Health Impairment (OHI) based upon Attention Deficit Hyperactivity
Disorder (ADHD), and failed to identify Student as having a Specific Learning Disability (SLD).

Whether during the period of August through October of 2016, the August 2016 Individualized
Education Program (IEP) was deficient and inappropriate and did not meet the requirements of 20
U.S.C. 1414(d), and the related regulations, or 19 Texas Administrative Code, Chapter 89 in that:
(a) The August IEP did not include clear present levels of performance to coincide with the goals
and objectives; (b) The goals and objectives did not meet Student’s needs; (c) The August 2016 IEP
lacked any *** and no *** evaluation was completed for Student; (d) The August 2016 IEP lacked
extended school year (ESY) services; (e) The August 2016 IEP failed to provide speech and
language services to Student; (f) The August 2016 IEP did not include meaningful present levels of
performance in the *** area, or goals and objectives in the *** area,

Whether the October 2016 IEP is deficient and did not meet the requirements of 20 U.S.C. 1414(d)
and the related regulations, or 19 Texas Administrative Code, Chapter 89 in that: (a) It fails to
recognize Student as having a SLD and language deficits; (b) The October IEP did not include clear
present levels of performance to coincide with the goals and objectives; (c) The goals and objectives
did not meet Student’s needs; (d) The October 2016 IEP lacked any *** and no *** evaluation was
completed for Student; (e) The October 2016 IEP denied Student ESY services for 2017; (f) The
October IEP failed to provide speech and language services to Student; (g) The October IEP did not
include meaningful present levels of performance in the *** area, goals and objectives in the ***
area, or a coordinated set of *** to help Student in the *** area.

Whether Respondent failed to ensure that Student had an individualized program provided in the
least restrictive manner as required by the IDEA during the 2016-2017 school year and ongoing.

Whether Respondent failed to have staff on Student’s ARDC/IEP team that were trained in peer
reviewed, research based programming for children with a SLD in reading, including reading
comprehension, resulting in the ARDC/IEP team’s inability to appreciate the necessity and
importance of these critical services for Student.

Whether Respondent failed to ensure that staff on Student’s ARDC/IEP team were trained in
determining whether a student needs ESY services, and whether Respondent has an illegal policy
and practice of routinely denying ESY services to children.

Whether during the 2016-2017 school year and ongoing, Respondent failed to properly evaluate
Student as having a SLD.
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9.

Whether during the 2016-2017 school year, Respondent failed to provide Parents with prior written
notice (PWN) pursuant to the IDEA, resulting in a denial of a FAPE.

10. Whether after the August 2016 Admission, Review, and Dismissal (ARD) meeting, Respondent

failed to provide Parents with any PWN it would not be identifying Student as having a SLD in
reading comprehension until after Parent wrote to Respondent in September of 2016.

11. Whether Respondent failed and is continuing to fail to comply with all procedural requirements of

the IDEA and Texas law including provision of PWN, and by doing so has impeded Student’s
right to FAPE, and has significantly impeded Parents opportunity to meaningfully participate in
the decision- making process regarding the provision of a FAPE to Student, and has this impeded
or caused a deprivation of a FAPE to Student.

In the complaint, Petitioner asserted claims for relief arising under Section 504 of the Rehabilitation
Act of 1973, and the Americans With Disabilities Act (ADA). These claims and requests were dismissed
for want of jurisdiction on May 3, 2017.

B. Proposed Remedies

Petitioner requested that the hearing officer order the following relief, which was noted in the May 3,
2017 Order:

1.

Order that Respondent denied Student with a FAPE during the 2016-2017 school year and
ongoing.

Order that Respondent’s August of 2016 ARD/IEP denied Student a FAPE for the 2016-2017
school during August, September and October of 2016.

Order that Respondent’s October 2016 IEP/ARD denied and continues to deny Student a FAPE
for the 2016-2017 school year and ongoing.

Order that Respondent: (a) hire a *** (***) to teach Student and assist Student with Student’s
reading comprehension for no less than *** per day; (b) hire an individual qualified to evaluate
Student in the area of *** needs and follow the recommendations of that evaluator concerning
***- (c) require Respondent to utilize a certified special education teacher to assist Student in
Student’s *** for at least *** minutes per week; (d) provide Student direct language therapy at
least *** minutes per week to help with Student’s language deficits.

Order Respondent to pay for Student to receive peer reviewed appropriate direct instruction at
school from a ***, to teach and assist Student with Student’s reading comprehension for no less
than *** per day pending the implementation of any relevant Order from the hearing officer.

Order Respondent to provide Student with compensatory education services in the amount equal
to Student’s loss of education during the 2016-2017 school year, and that Parents may secure these
privately at a reasonable market rate in the Lubbock area.
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7. Order that Student will be provided private services by a qualified provider of Parents choice at a
mutually agreed location.

8. All other relief that may be appropriate.

I11.  BURDEN OF PROOF

The IDEA creates a presumption that school district decisions made pursuant to the IDEA are
appropriate, and the party challenging the decisions bears the burden of proof at all times.! Petitioner
bears the burden of proof on all issues raised in Petitioner’s complaint. The burden of proof in this matter
is by preponderance of the evidence.?

IV.  FINDINGS OF FACT

Based upon the evidence presented at hearing pertaining to the above-listed issues, this hearing officer
makes the following findings of fact and conclusions of law. Citations to the transcript are designated as
“Tr.” followed by the page number(s). Citations to exhibits are designated as “PE” for Petitioner, and
“RE” for Respondent, followed by the exhibit number.

1. Student is *** years old and resides in the District. Student was born in *** 3

2. Student transferred into the District in August of 2016 from the *** (***) for the 2016-2017 school
year.* Student began school in the District on August ***, 2016. During the 2016-2017 school year,
Student was in the *** grade.® Student was *** 5

3. When Student moved into the District, Student had an IEP from ***.” While a Student at ***, Student
received 504 accommodations for dyslexia and ADHD.® Student was diagnosed by physician ***
with *** 9

! Schaffer ex rel. v. Weast, 546 U.S. 49 (2005).
220 U.S.C. 8§1415(i).

3 PE19.

4Tr. at 168.

>REL.

®PE3 at 1; RE13 at 167.

"RE2.

8 RE13 at 168.

® RE13 at 231.
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In May of 2015, Student received a neuropsychological evaluation from Dr. ***, Dr. *** s a
Licensed Psychologist and Clinical Neuropsychologist.'? Dr. *** determined that Student met criteria
for Reading Disorder based on poor reading comprehension. She also diagnosed Student with *** in
the DSM-5. Dr. *** confirmed Student’s pre-established diagnosis of *** 11

Dr. *** recommended that Student participate in speech therapy for *** and *** to help ***, and
indirectly improve *** *** 12

*** through *** (***) conducted a FIE of Student. The FIE report is dated March ***, 2016.%2 The
FIE notes that Student is ADHD and has ***.14 The report also identifies Student as being dyslexic.®
Although *** had concerns about Student’s reading comprehension and math problem solving,
Student was determined to not meet eligibility for a SLD.*®

. When Student transferred into the District, Respondent was aware Student had problems with reading
comprehension and had received *** reading assistance at ***. While at ***, Student’s teacher ***
noted Student had difficulty ***, and did not *** when Student reads and studies. Ms. *** further
noted that the methods she used with Student did not work for Student, but had worked for other
students who struggled with reading.” Student’s math teacher at *** noted Student struggles with
comprehension of *** and ***,18

Dr. *** a Licensed Psychologist and Licensed Specialist in School Psychology (LSSP), evaluated
Student in April of 2016.%° Dr. *** concluded that Student had severe ADHD and a SLD.% She
recommended for school purposes that Student be classified with ADHD, and with a secondary
presence of a SLD in reading comprehension. She noted Student had *** and *** 2

The IDEA defines a SLD as a disorder in one or more of the basic psychological processes involved in
understanding or in using language, spoken or written, that may manifest itself in the imperfect ability
to listen, think, speak, read, write, spell, or to do mathematical calculations, including conditions such

as perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental
aphasia. SLD does not include learning problems that are primarily the result of visual, hearing, or

10 pES,

11 pES.

12 PE5 at 5.

13 RE13.

14 RE13 at 167, 174. 231.
15 RE13 at 209.

16 RE13 at 209-212, 228.
17 RE13 at 210.

18 RE2 at 8.

19 pPE3,

20 Ty, at 340.

21 PE3 at 18.
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motor disabilities, of mental retardation, of emotional disturbance, or of environmental, cultural, or
economic disadvantage.??

10. Dr. *** tested Student ***. Student can have attention problems even though Student ***.23 Dr, ***
concluded Student’s reading comprehension disability is the result of a problem with Student’s ***
and *** 24 The *** reading comprehension that Student presents with is ***, Dr. *** theorized if
Student had ***,%

11. Dr. *** concluded that Student demonstrated an overall General Intellectual Ability Composite of SS
***_In addition to having severe ADHD, Student presented with a SLD in reading comprehension
because of a *** *** 26 Stydent’s ability in terms of reading comprehension was considered to be in
the borderline range.?” “Borderline” is a degree of moderate weakness and is well outside of what
would be considered as a normative area of functioning for a child with an average intellectual skill
set.?®

12. Petitioner notified Respondent of Dr. ***’s evaluation of Student in May and September of 2016.2°
13. Parents paid Dr. *** for her services. Dr. *** charges $*** per hour.*

Auqust 2016 IEP

14. An Admission Review and Dismissal Committee (ARDC) meeting was scheduled on August ***,
2016. On August ***, Parent asked Respondent for a copy of the draft goals and objectives for
Student’s IEP to assist her in preparing for the August *** ARDC meeting.3* On August ***
Respondent had a “staffing.” “Staffings” are meetings held by Respondent outside the ARDC
meeting.3? The draft goals and objectives which were prepared by the special education teacher were
thereafter provided to Parent.*3

15. An ARDC meeting was convened on August ***, 2016. The ARDC considered Dr. ***’s April ***,
2016 report. However, Respondent determined Student met the eligibility criteria only for Other
Health Impairment (OHI) as a result of Attention Deficit Hyperactivity Disorder (ADHD).3*

2234 C.F.R.8§300.8.

2 Tr. at 342-343.

2 Tr. at 340-342, 349.

25 Tr, at 360.

%6 Ty, at 340.

27 Tr. at 345.

2 Tr, at 345.

29 PE42 at 42, 67.

%0 PE67; RE26 at 788-789.
31 PE39 at 32.

32°Tr. at 459-462.

33 RE26 at 1079.

3 RE3.
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16.

17.

18.

19.

Respondent also determined speech therapy services were not to be provided. Respondent further
determined Student would be instructed in the general education setting in all subjects with support in
the *** .36 |t was concluded Student did not need assistive technology (AT) or extended school year
(ESY) services.®” This IEP went into effect.®

During the August *** ARDC meeting, Parent raised a concern as to why Respondent was not
recommending eligibility on a SLD. Respondent did not address this concern.3 *** is a LSSP who is
employed by Respondent. She attended the ARDC meeting and reviewed Dr. ***’s report.*° She also
reviewed Dr. ***’s report as well as the *** FIE.*! She did not believe Student qualified for services
as a student with a SLD.*?

*** js a *** who is employed by Respondent.*® During the August *** ARDC meeting, she
communicated she was reviewing *** and would be working with Student during the upcoming
year.** Ms. *** was to meet with Student and complete some ***, *** and ***, *** were to be
reviewed again in the spring.4® *** 46 xxx 47

Parents never received the *** prior to the August *** ARDC meeting.“® Prior to that meeting,
Student’s father did not have much of an understanding of ***.4° Student did not receive *** prior to
August *** 2016.° Parent believes he lost an ability to know the process existed, and the ability to
tell Respondent any concerns regarding Student’s ***.5! Parent believes he lost an ability to
participate in the process. It would have been valuable for Parent to know that *** existed. Parent
believes he was left out of the process.>?

When *** was addressed, Student was noted as being ***.%3 Student was *** 5

35 RE3 at 32.

36 RE3 at 35.

37 RE at 35-36.
3 Tr. at 70.

39 RE3 at 34.

40 RE3 at 34.

41 Ty, at 436-437.
42 RE3 at 34.

43 Tr, at 69.

44 RE3 at 35.

45 RE3 at 41.

46 pE3].

47 Tr, at 72- 73.
4 Tr, at 154.

49 Tr. at 154.

%0 Tr. at 155.

51 Tr, at 156-158.
52 Tr. at 158.

53 RE3 at 35.

54 RE3 at 41.
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20. During the August *** ARDC meeting, Special Education Teacher *** stated that Student was in the
upper *** to lower *** grade reading level as Student was entering *** grade. She tested Student
with a test only going up to the *** grade.>®

21. The August *** |EP had two goals.®® Goal 1: By the end of the (2016-2017) school year, when given
assignments and tests Student will *** with 70% accuracy. Goal 2: By the end of the (2016-2017)
school year, Student will establish and maintain *** and verified by special education staff *** days
of the week.

22. The August *** IEP provided for the following services:®’

IEP Location Frequency and Start Date & End Date

Services/Supports Duration/Per Cycle

In Class Support- | General Education Classroom- *** minutes, *** falaloll (o Bakalad
ool Group times per week

In Class Support- | General Education Classroom- | *** minutes, *** falalall (o Bakalad
ool Group times per week

23. From August ***, 2016 to September ***, 2016, Student’s mother emailed Respondent multiple
times requesting the present level of academic achievement and functional performance (PLAAFP)
for the August *** ARD, asking about the ***, sending draft goals and accommodations that
Petitioner’s advocate developed, and requesting the entire ARD document and PWN. %8

24. On September ***, 2016, Parents notified Respondent that they were in disagreement with the
previous ARD.>® Parents wanted specific information as to why LSSP *** reported to the ARDC that
Dr. ***’s evaluation was based on a medical diagnosis versus an academic diagnosis when Dr. ***
identified Student as a child with a learning disability. Parents also wanted to know why ***. Parent
wanted an explanation as to why she was not receiving requested information regarding Student.°

25. On September *** Parent requested Respondent provide to her information as to why Respondent
failed to accept Dr. ***’s diagnosis for Student as a child with a learning disability. Parent reminded
Respondent that she had provided Respondent with past State of Texas Assessment of Academic
Readiness (STAAR) results that demonstrate failure to meet progress, and 2 psychological evaluations
that demonstrate Student had a learning disability and was having difficulty in the classroom.

5 PE54 at 43, 48.

6 PE18 at 4-5.

S PE18 at 11.

8 RE26 at 627, 785, 792.
% PE26.

0 PE20 at 3.
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26.

217.

28.

29.

30.

Teachers were requiring Student to take notes while continuing to try to pay attention. Parent
indicated she wanted this information to help prepare for the October *** ARDC meeting.5!

On September *** 2016, Respondent declined to add the additional special education eligibility of a
SLD in reading comprehension taking the position Student did not meet the eligibility criteria for a
SLD. Respondent stated that the ARDC neither refused nor accepted the Independent Educational
Evaluations (IEE).®? Respondent notified Parents that Respondent did not see evidence of any other
area of deficit not addressed by Student’s eligibility of OHI-ADHD. The notice went on to indicate
that based on the federal definition of a learning disability and the understanding that a normative
weakness identified in educational testing would be any factor standard score of 85 or below, the
evaluation staff determined Student did not meet the eligibility of a SLD. Respondent noted they
relied on the *** assessment with Student as one source of information to help identify Student’s
strengths, weaknesses, and competencies in order to determine appropriate educational strategies.5

On September ***, 2016, Special Education Director *** (SPED) notified Student’s mother that she
did not have the email address of Student’s father.%* On the same date Student’s father emailed
Respondent the PWN was untimely and failed to fully and completely explain in plain terms the
reason for the disagreement.®®

October 2016 IEP

On October ***, 2016, an ARDC meeting was held. Dr. *** attended this meeting.%® Respondent
again determined Student met eligibility for services as a Student with OHI.%” Respondent did not give
Dr. *** or Parents a copy of the educational plan when they left the meeting, which Dr. *** found
unusual %8

On October ***, 2016, Parent notified Respondent she was dissatisfied with Respondent’s proposed
IEP. Parent expressed concern about having to *** to attend the ARDC meeting when Respondent
could have ***,

On October ***, 2016, a reconvene ARDC meeting was held.”® No special education teacher who
knew Student attended.’ At the October *** ARDC meeting there was no access to the internet for
purposes of reviewing the IEP electronically. Student’s mother asked why she never receives the

61 PE20 at 4.

62 PE20 at 8.

63 PE20 at 9.

64 RE26 at 799.
55 PE20 at 11.

66 RE26 at 789

57 RES.

8 Tr, at 352-353.
69 RE26 at 789-791.
0 RES.

1 PE5S8 at 10-13.
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31.

complete ARD documents.’? Parent expressed concern Student’s success in completing *** on a ***
grade level was not independent, but rather it was with the accommodations of teacher *** and ***.7
During the ARDC meeting Principal *** informed Parent special education teachers are strategy
specialists, but Student does not have a strategy specialist for *** or *** pecause Respondent has
limited personnel.” Options for Student were to move to a larger class of *** students with an
inclusion teacher or a smaller class without one.” Respondent acknowledged Student’s executive and
intentional focusing issues could be worse in a large class.’®

Of the two goals from the August IEP, the first goal was changed at the October ARDC meeting. Two
goals were established as follows. Goal 1: By the end of the 2016-2017 school year, when given a
*** Student will *** 3/5 times. Goal 2: By the end of the 2016-2017 school year, ***, Student will

*xk 77

32. The October IEP provided for the following services:
IEP Location Frequency and Start Date & End Date

Services/Supports Duration/Per Cycle

In Class Support- | General Education Classroom- *** minutes, *** falalal (0 Bakaled
okl Group times per week

In Class Support- | General Education Classroom- *** minutes, *** falalal (o Badaled
ikl Group times per week

33.

It was agreed that Student would receive individualized instruction *** by a special education teacher
daily to address Student’s weaknesses in academic strategies due to executive functioning needs. ***
were held from ***.”® Goals were not included for this special education time, and it is not included
within the special education service page of the IEP.%

34. The ARDC determined that ESY services were not recommended.®! There is no reference within the

October IEP regarding deliberations to Student’s need for ESY services.®? It was also determined that
Student would not receive speech therapy.®

2 PE5S at 4-5.

8 PE58 at 7-8.

4 PE58 at 49.

5 PE58 at 55-56, 59-60.
6 PE58 at 60.

T PE22.

8 RES5 at 60.

" PE21 at 21.

8 pE21 at 11, 21.
81 PE21 at 11.

82 pE21.

8 RES5 at 61.
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35.

36.

37.

38.

During the October *** ARDC meeting, Parent expressed concern that she did not have all of the
paperwork from the August ARDC meeting. Parent had 12 of the 22 pages. Respondent had not yet
completed the paperwork.*

December Review of Existing Evaluation Data (REED)

On November *** 2016, Student’s mother emailed the SPED, asking the status of Student’s
reevaluation.® Parents requested the REED to reconsider a SLD in reading comprehension.
Respondent completed the REED on December ***, 2016.8° Respondent determined that Student did
not display a speech impairment.®” Respondent also determined that Student did not meet eligibility as
a student with a SLD, and recommended that Student qualify for special education services under
OH|.88

According to the December REED report Respondent only observed Student in *** class.® Petitioner
was not provided with any records pertaining to the observation other than the December REED
report.% LSSP *** testified that the observation was summarized in the report. Notes of the
observation were taken but would be in a soft file in Respondent’s special education office.%

January ***, 2017 IEP

In January of 2017, Student’s physician referred Student for an evaluation of speech/language.
Parents then engaged the services of ***, a licensed Speech and Language Pathologist (SLP).% Ms.
*** s an experienced SLP who has worked for school districts.®® Ms. *** conducted a speech
evaluation of Student on January ***, 2017. Student was diagnosed with ****** 94 At the time of the
hearing, she was Student’s speech therapist.>> She found Student’s skills to be moderately impaired.®®
A *** is when an individual has difficulty ***. *** " When an individual has a ***, the individual
has impairments in ***.%8 Ms. *** established short and long- term goals for Student.®

84 PE5S8 at 93-94.

8 RE26 at 830.

8 RE15.

87 RE15 at 256.

8 RE15 at 269.

8 PE25 at 12; Tr. at 483.
9 Tr, at 483-484.

91 Tr. at 483-485.

92 PES.

% PEQ.

% PES; Tr. at 238-239.
% PE12.

% Tr. at 238-239.

9 Tr. at 228.

% Tr. at 231.

% PES.
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39.

40.

41.

42.

43.

Ms. *** believes it is possible to improve the skills of children like Student. However, sometimes it is
hard to improve certain skills.2®° You have to teach compensatory strategies because certain areas are
always going to be difficult. Some skills can be remediated and some not.1% Ms. *** believes Student
should receive services for Student’s *** disorder in a school setting.'%? Ms. *** observed during
therapy sessions Student is having difficulty ***.103 Ms. ***’s gpinion was based on both the results
of the Clinical Evaluation of Language Fundamentals 5" Edition (CELF-5), and experience working
with Student.%* The IEPs for the 2016-2017 school year do not provide Student with any speech or
language services.%

*%% 106

On January ***, 2017, Student’s mother filed a public information request to obtain a copy of
Student’s records.®” On January ***, 2017, Parent followed up with Respondent regarding her record
request so Parents could review Student’s records prior to the January ***, 2017 ARDC meeting.'%®
The District responded to Parent’s request for a copy of Student’s records on January ***, 2017.10°

On January ***, 2017, Respondent employee *** sent an internal e-mail to Counselor *** about
Parent saying “***" 110

The ARDC met on January ***, 2017. No advance draft copy of the ARD paperwork was provided
to Petitioner by Respondent.!!! Respondent again determined Student met the eligibility of OHI but
not SLD.? Prior to ARDC meetings, LSSP *** met with the SPED to discuss her conclusions about
whether or not Student had a SLD. These discussions were outside the ARDC meeting.!™® As pertains
to Student, the LSSP did not make a recommendation to the ARDC without discussing it first with the
SPED prior to the ARDC meeting.!** These meetings are called “staffings”.**® The LSSP does not
keep records of these meetings.'!® The LSSP believes there were six diagnosticians at Student’s
staffing, and that they were all there because this was “***” due to a lot of objections from Parents on

100 Tr, at 238-239.

101 T, at 239.

102 Tr, at 239-240.

103 T, at 240.

104 Tr, at 231-233; PES.

105 RE3 at 32; RE5 at 61; RE11 at 139.
106 34 C.F.R.§300.8.

107 RE26 at 864.

108 RE26 at 784.

109 RE26 at 864.

110 PEA4] at 18.

11Ty, at 363.

12 RE11.

13 Tr, at 459-462.

14Ty, at 462.

115 Tr, at 490.

116 Tr, at 463.
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the eligibility of Student.'!’” The decision about Student’s eligibility was “backed up by the staffing” at
the January staffing meeting.'!® The LSSP made a recommendation regarding Student’s eligibility at
the staffing.'® Parents weren’t notified about this meeting, nor about this recommendation.'? Parents
did not receive PWN of the meeting.'?* After the staffing meeting, the LSSP then went to the ARDC
meeting and told Parents she was still going to continue to find Student as not eligible as a SLD.!?

44. The ARDC recommended that Student receive all instruction and services in the general education
setting with supplementary aids and services.'?® Respondent again determined Student would not
receive speech therapy.?* The ARDC determined AT services and devices were not needed by
Student.'? The January IEP provided for the following services:?°

IEP Location Frequency and Start Date & End Date
Services/Supports Duration/Per Cycle
In Class Support- | General Education Classroom- *** minutes per ikl

*Kk Group week
In Class Support- | General Education Classroom- *** minutes per faleiel

*Kk Group week

45. The January IEP notes that Student’s *** have been updated for the current ARD.*?” The IEP
indicates a review of ARDC decisions regarding *** and *** would be completed.'?® However, the
IEP does not reflect what those plans or services are.

46. The January IEP lists the following goals:*?°

Goal 1: By the end of the 2016-2017 school year, when ***, Student will *** 3 out of 5 times.

Goal 2a: By the end of the 2016-2017 school year, ***, Student will ***.

Goal 2b: By the end of the 2016-2017 school year, when *** Student will *** a 70% accuracy rate.
Goal 3: By the end of 36 instructional weeks, when *** Student will ***,

Goal 4: In 36 instructional weeks, when *** Student will *** with 85% consistency.

17 Tr. at 490.

118 Ty, at 492-493.
119 Ty, at 492-493.
120 Ty, at 462, 493-495.
121 Ty, at 493-495.
122 Ty at 463.

123 RE11.

124 RE11 at139.
125 RE11 at 126.
126 RE11 at 138.
127 RE11 at 126.
128 RE11 at 140.
129 RE11.
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47.

48.

49.

50.

The following benchmarks and objectives were listed in the January 1EP:*%°

1. By the end of the 2016-2017 school year, when ***, Student will *** 3 out of 5 times.

2. By the end of the 2016-2017 school year, when ***  Student will *** 3 out of 5 times.

3. By the end of 36 instructional weeks, ***, Student will *** 5 out of 5 times.

4. By the end of 36 instructional weeks, when ***, Student will *** 5 out of 5 times.

5. By the end of the 2016-2017 school year, when *** Student will *** a 70% accuracy rate.
6. By the end of the 2016-2017 school year, when ***, Student will *** a 70% accuracy rate.
7. By the end of the 2016-2017 school year, when ***  Student will *** at 70% accuracy rate.
8. By the end of the 2016-2017 school year, when ***  Student will *** a 70% accuracy rate.
9. In 36 instructional weeks when *** Student will s with 85% consistency.

10. In 36 instructional weeks when *** Student will *** with 85% accuracy.

The Esped system is a software program utilized to document the individual needs of students who
receive special education services. Respondent uses this program to keep documents such as IEPs. In
order to prepare for ARDC meetings, teachers have access to the Esped system. !

Advocacy consultant *** attended the January ARDC meeting for Student.132 Ms. *** has been a
consultant for four years.**® Prior to being a consultant she was a special education teacher and
administrator for twenty years.*3* She is familiar with the ESped system and was an ESped
administrator for three years for a school district in Texas.*® At the January ARDC meeting,
deliberations were not read.**® She did not receive a copy of the IEP documents either before or after
the meeting.*®” Generally at an ARDC meeting, the draft IEP is either provided in paper form or it is
projected on the wall.**® This IEP production did not happen at the January ARDC meeting, which is
not common practice.**

It is the experience of Ms. *** that a draft copy of the IEP is provided either prior to the ARDC
meeting or upon arrival to the meeting. If that is not possible, Parents receive a copy at the end of the
meeting.? It was difficult to participate in the ARDC meeting because Petitioner did not have any
written documents. It was unclear whether or not discussions were being documented. It was also
unclear whether or not parent involvement was being noted in the process. !

130 RE11.

181 T, at 118, 204.
182 Ty, at 112.

133 Tr, at 112.

134 Tr, at 113.

135 Tr, at 116-117.
136 Tr, at 119.

187 Tr, at 114.

138 Tr, at 114.

138 Tr, at 116, 119.
140 Ty, at 121.

141 Tr, at 122-123.
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51. On February ***, 2017, thirteen days after the January *** ARDC meeting, Respondent sent Parents
a letter and PWN.142

52. Dr. *** attended this January ARDC meeting. She explained her report and communicated that
Student does have a learning disability in reading comprehension, and she disagreed with
Respondent.1*3 She explained to Respondent Student had a *** score of ***,144 Student’s teachers
were noting Student is attentive to task and focused in the classroom.* Dr. *** further explained if
Student is focused in the classroom and gives good effort and has ADHD, then the low scores
reflecting reading comprehension problems cannot be the result of the ADHD. ¢ She informed
Respondent a reading deficit does not go part and parcel with a diagnosis of ADHD.4’ Dr, ***
discussed the cross battery assessment with Respondent. She also resent the cross-battery spreadsheets
to Respondent.48

53. Dr. *** said Respondent seemed frustrated and a bit defensive that there was some criticism about
how the implementation of the education plan had fared from the October meeting.**® During the
period between the October ARDC meeting and the January meeting, Respondent did not contact Dr.
*** 150 Her understanding of why Respondent disagreed with her on the SLD eligibility issue was
there was an overriding consensus by Respondent that Student’s difficulties could be attributed to
ADHD alone.*! However, Dr. *** explained most children with ADHD do fairly well academically
and do not have the degree of deficit that is present in reading comprehension that Student
manifests. %2

54. Dr. *** believes it is possible to help Student improve in reading comprehension if there is an
opportunity to develop the skill sets needed to be a more effective reader, but this skill requires some
specific educational support to happen.>® Student has a fairly difficult time completing aspects of
**x 154 Student does not *** to the level of sophistication that would be typical for someone in
Student’s age range. Dr. *** suggests intervention in this area.'® Dr. *** also thinks Student would
benefit from some systematic educational supports to teach Student how to be a more effective leader

142 RE7.

143 RE11 at 141.

144 PEGO at 20.

145 PEGO at 25.

146 PEGO at 26-27.

147 PEGO at 27.

148 Tt, at 387-388.

149 T, at 353.

150 T, at 353-354.

151 Tr. at 355.

152 T, at 356.

153 Tr. at 356.

154 Tr, at 357.

155 T, at 357.
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55.

56.

57.

by identifying ***. Student would need to *** to help Student determine what is ***.1°¢ She believes
a reading curriculum focused on ***, preparing Student in advance for ***, giving Student tips and
techniques for how to *** for processing, and giving Student ways to actively address *** is
needed.’

Dr. *** believes although Respondent can provide services without having Student eligible as SLD,
Respondent should include SLD because another district might be getting the IEP in the future and
would not know of Student’s reading comprehension issues.'®® The concern that this ignorance could
affect *** was discussed during the Oct ARDC meeting.®

LSSP *** testified that she reviewed the report from Dr. ***, the *** FIE, and Dr. ***’s report.1%°
She disagreed with Dr. ***’s determination that Student has a SLD.®* She depended on the X-BASS
guide to determine Student’s eligibility. The X-BASS guide is a cross-battery assessment.'%? Based on
her training and the X-BASS cross battery assessment book, she believed an individual needs a score
lower than an 85 to qualify as a SLD.2® Her review of the records led her to believe Student’s
psychological processes fall in the average range.'®* She believed Student’s score does not represent a
normative weakness, but rather a personal weakness. ' She does not think Student has a well-
documented *** deficit.'®® She believed Student’s ADHD is effecting Student’s executive
functioning.¢’

March 2017 IEP

An FIE Addendum was created on March ***, 2017. The stated reason for the evaluation was a
special request by the ARDC. Respondent determined after receiving additional data from Dr. *** on
January ***, 2017, Student met the eligibility of a SLD in the area of reading comprehension. 168
Respondent further determined based on this information from Dr. ***, Student’s standard *** score
of *** is a deficit adversely impacting Student’s academic achievement in ***.16° Respondent noted
Student was receiving special education and related services under the eligibilities of OHI and

156 T, at 357-358.

157 Tr. at 359.

158 T, at 406-407.

159 PEGO at 55.

160 Tt, at 436-439.

161 Tr. at 440.

162 Tr, at 442,

163 Tr. at 444,

164 Tr, at 444-446.

165 Tr, at 446-447.

166 Tr. at 448.

167 Tr. at 447.

168 RE16.

169 RE16 at 290.

Docket No. 157-SE-0317 16
Decision of Hearing Officer



58.

59.

60.

61.

62.

SLD."° (However, the statement Student was receiving services under the eligibilities of both OHI
and SLD conflicts with the prior IEPs from Respondent and is not supported by the evidence.)

In March Respondent noted Student’s score in reading comprehension fell in the low range of ***%.
Respondent further noted Student showed areas of weakness in ***, and had not made personal
progress on the STAAR since Student was in the *** grade.*"

Parents first learned of the March ***, 2017 revaluation review in April while they were in
mediation.1’2 LSSP *** and Respondent’s employee *** wrote the document.1”® Although she signed
the document, the LSSP does not believe Student meets the criteria for a SLD.1™ There is nothing in
the document stating the LSSP is not in agreement.1” Parents did not receive a copy of this
document. 17

On March *** 2017, Respondent sent Parents a notice to attend a March ***, 2017 ARDC
meeting.}”” Respondent’s counsel was included in this invitation.}’® The invitation states the ARDC
is proposing the addition of a SLD in the area of ***,17

Respondent held the ARDC meeting on March *** 2017. However, Parents were not in attendance.
The purpose of the ARD meeting was to reconvene prior ARD meetings that ended in disagreement.
The ARDC report states Respondent is in agreement with Parents request to add another area of
eligibility for Student as learning disabled in reading comprehension.*® The proposed IEP deemed
Student as eligible with a SLD in reading comprehension.8! This proposed IEP did not create new
goals or objectives for Student. Although she signed off on it, LSSP *** does not agree with the
eligibility of a SLD.*® When questioned, LSSP *** did not answer if Parents should believe
Respondent’s documents or the LSSP’s opinion. 183

Respondent sent Parents a PWN informing Parents that at the March ***, 2017 ARD meeting, after
receiving additional data from Dr. *** Respondent proposed adding the learning disability eligibility
for Student.!84

170 RE16 at 275.
171 PE28 at 2.

172 TR, at 413-414.
173 T, at 469.

174 Ty, at 470-471.
175 Tr, at 471.

176 Ty, at 412-414.
177 REQ.

178 RE10.

179 RE10.

180 RE11 at 142-143.
181 pE1],

182 Ty at 467-468.
183 Tt at 467.

184 RE7,
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63.

64

65.

66.

67.

Although Respondent and their counsel knew Respondent was in agreement with the eligibility
determination of a SLD for Student, on March *** 2017 Respondent filed its answer in this due
process hearing denying Student’s eligibility for services as a student with a SLD.8

. On May *** 2017, Respondent filed an Affidavit of SPED *** with the hearing officer. The affidavit

reports on January ***, 2017, Respondent received a supplemental report from Dr. *** and on the
basis of the supplemental report, Respondent determined Student may meet the eligibility
requirements for a SLD. The affidavit further reports on March ***, 2017 SPED *** contacted Parent
and advised her Respondent was willing to add the SLD eligibility based on the documentation from
Dr, ***,

On May 9, 2017, Respondent filed Lubbock-Cooper ISD’s Response in Opposition to Petitioner’s
Motion for Partial Summary Judgment. On page 5 of the submission Respondent states, “It was only
after Dr. *** provided additional evaluative data on January ***, 2017, showing that the student had a
standard *** of ***, that Respondent concluded the student met the eligibility requirements under
SLD.”

On May ***, 2017, Respondent’s LSSP testified Student does not have a SLD.®® The LSSP disagrees
with the March ***, 2017 document sent by Respondent to Parents which states Student has a SLD. 8’
As of May ***, 2017, the LSSP did not think Student was eligible for services as a student with a
SLD.*8 Per the LSSP, Respondent has operating guidelines that a cutoff for cognitive has to be 85.18°
Based on her training, the LSSP and her colleagues agree the cross-battery assessment sets 85 as a
cutoff. Other districts in the area go by the number as well.*%°

At the May 22" hearing, Respondent took the position it was still objecting to the SLD designation.*®*
Respondent’s counsel characterized its earlier willingness to grant this designation before the due
process complaint was filed as a “compromise”. %2 Respondent’s position is some members of the
ARDC believe Student is eligible and some do not.'* Petitioner was willing to stipulate if Respondent
recognized Student as being SLD in reading comprehension from the hearing date forward,
Respondent could preserve its right to argue Student was not eligible as SLD before this date.
Respondent did not respond to this offer to stipulate.%*

185 pED,

186 Tr, at 466-467.
187 T, at 467.

188 T, at 468.

189 Tr, at 476.

190 Tr, at 478-480.
191 Tr, at 367-371.
192 Tr, at 370.

198 Tr, at 390.

194 Tr, at 395-397.
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68. Respondent unreasonably protracted the final resolution of an issue in controversy, specifically the
issue of whether Student qualified for services as a student with a SLD.

69. On April ***, 2017 Ms. *** met with Student for the first time for about *** minutes regarding
*** 195 She did not do a *** evaluation of Student.'% During this meeting, Ms. *** did *** with
Student, ***, and a ***,19" Ms. *** recorded Student’s answers.'% She was aware that Student ***,
but was unaware ***,19 She was also unaware that Student did not ***.2% She believes *** are part
of *** and *** 201 When she asked Student if Student wanted her assistance with ***, Student
indicated no because Student’s parents could help Student.?°? She did tell Student that ***.2% She
believes Student is ***,204

MAY 2017

70. Respondent scheduled an ARDC meeting for May ***, 2017, but did not convene it.?%® Parents did
not plan on attending this ARDC meeting because a mediation session was scheduled and Parents
decided mediation was the proper course at that point.2%® On May *** Student’s mother notified
Respondent that although she was willing to attempt to mediation, she was concerned Respondent put
in writing Student was eligible under a SLD but told the hearing officer Respondent is not agreeing
Student is eligible.2%’

71. *** was Student’s *** teacher.2°® She has been teaching for eight years.?%® She could not say which
IEP she was working off of during the school year.?'° The August IEP states Respondent will *** by
providing certain things for Student.?!* The January IEP states Student will have ***.22 She is aware
of the two goals for Student but does not know the baseline for these goals.?*® She does not have

195 T, at 79.

196 T, at 80.

197 Tr, at 81.

198 Tr, at 77.

199 Tr, at 77, 86.

200 T, at 83.

201 Ty, at 105.

202 Tr, at 104.

203 Tr, at 104.

204 T, at 95.

205 Ty, at 474-475; RE12.
206 Tr, at 186.

207 pE3Q,

208 T, at 500.

209 Ty, at 501.

210 Ty, at 523.

211 T, at 525; RE3 at 26.
212 Ty at 527; RE11 at 132.
213 Tr, at 513.
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access to ESped.?'* Respondent describes her class as focusing on ***, and *** skills with a STAAR
emphasis.?'®

Parent Participation on the IEP Team and in IEP Team Meetings, Prior Written Notice, and Notice of
Procedural Safequards.

72. During ARDC meetings, Respondent types the IEP on a computer. However, Parents are not able to
see what is on the computer.?'® Sometimes the IEP is on the screen.?!’ Parents did not know what was
being typed.2!8 Parents would typically receive the paperwork seven to ten days after the ARDC
meetings usually by U.S. mail.?*° At times Parents would not receive the ARDC meeting paperwork
for ten or more days and the paperwork was not quite what was discussed at the meetings. Parent
testified the paperwork was off by 25%. Parents would have to go back to the recording and figure out
why the paperwork was wrong.??° Because they did not have the paperwork at the end of the
meetings, Parents could not agree or disagree. Parents would have to confer after receipt of the
paperwork, and would have to wait two and a half or three weeks after the meeting to voice their
disagreement.??! Sometimes Parents would not receive a response from the District when they tried to
address discrepancies.??? Student’s father believed the IEP would go into effect before he could agree
or disagree.??®

73. Sometimes Parents made record requests before the ARDC meetings but did not always get the
paperwork before the meeting.?%* Parents did not feel like equal participants in the ARDC meetings.??
There was an inability to know how things ended because Parents never left with an ARD document.
Parents did not have access to the ESped system, which impacted their ability to be involved in the
ARD process. Student’s father believes this lack of access did not put Parents on equal footing with
respect to viewing the documents that affect Student.?2°

74. In order to be an equal participant of the ARDC, Student’s father needs better and more timely
communication from Respondent given Parents do not have access to the ESped program. Parent
would like a more accurate understanding of Student’s needs and a more timely discourse of about
what’s happening with Student.??” It would be helpful for Parents to have a visible version of the

214 Tr, at 516.
25Tt at 519.

216 Tr, at 140.

27 Tr, at 140.

218 Tr, at 141.

219 Tr, at 142-144.
220 Tr, at 151.

221 Tr, at 143-145, 152-153.
222 Tr, at152-153.
22377, at 146.

24 Tr, at 147

225 Ty, at 147, 150.
226 T, at 153.

221 Tr, at 201-202.
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75.

76.

77.

78.

working document at the IEP meetings, which Respondent does not provide.??® Respondent is capable
of providing a copy of the working document during ARDC meetings but does not do s0.?%° During
the ARDC meetings staff has access to ESped.*° If Parent is not allowed to read the IEP on ESped at
the meeting, Parent would like to have the ARD documents at the close of the meeting.?*!

Student’s father would like to see the working document during the ARDC meeting so he can have
participation and clarify questions or concerns at that time, instead of waiting two to three weeks to
receive the documents and then having to reach out to Respondent if he disagrees with what is on the
documents.?2 In order for Parents to come back to the ARDC and discuss a disagreement with
Respondent, a month to two months goes by.?*2 With ESped, Respondent could use a screen projector
during ARDC meetings which would allow all participant to see the working document as it is being
revised and clarified. Parent would like to see this use of a screen projector happen, because time is
lost in the follow up with Respondent after Parent receives ARDC documents from Respondent.?**
Parent has specifically asked Respondent to use a screen projector.?3

*** 236 Ag pertains to IEP documents, Respondent thinks it is reasonable to want to review the
documents before they hand them over to a parent *** 237

*xx 238 Jx 239 parent disagrees with this assertion and confirms he has done nothing more than any
other concerned parent.?*% Respondent routinely had counsel present during the ARDC meetings.?*

During the January ARDC meeting, Dr. *** noted the importance of having an actual document that
can be generated at the end of the meeting so everybody knows what was talked about, and there is
not a built -in time delay while paperwork is waiting. Having an actual document at the end of the
meeting could alleviate some of the problems with Respondent’s ARDC process.?*? During that
meeting Parent communicated problems receiving paperwork from Respondent.?*® Dr. *** explained
it is her experience and good practice all across the state of Texas that parents are provided a copy of
the paperwork prior to leaving the meeting. She informed Respondent the law dictates once an
educational record has been created on behalf of a student, parents then have the ability to access the

228 Tr, at 202.

229 Tr, at 202-203.

230 Tr, at 205.

2L Tr, at 204.

232 T, at 205.

233 T, at 205.

234 T, at 206.

25T, at 208.

236 Tr, at 191.

237 Tr, at 211-212.

238 Tr, at 191-192.

2% Tr, at 192,

240 Tr, at 192-193.

241 PEGRQ at 2; RE11 at 147, 153; RE12 at 158.
242 PEGQ at 85.

243 PEGO at 85.
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record. To block it, deny it, or delay it, is not only bad practice but also violates Parents ability to have
a copy of their child’s educational record which should be available for full disclosure at any point.?**
Principal *** responded saying they were still working on the draft.?*® Dr. *** stressed the draft is in
place and it should be sent ahead of time. If changes are made a copy should be sent home with the
family so they can make sure those changes are in place.?*® The principal responded, “We will note
your request”.?#

79. Principal *** testified she felt like she needed to appease Student’s mother. She did extra things for
Student at Parent’s request.?4®

80. Parents were provided with four progress reports during the school year. The reports are dated
November *** 2016, December ***, 2016, February ***, 2017 and April ***, 2017.249

V. DISCUSSION

The IDEA was enacted to ensure that children with disabilities have available to them a free
appropriate public education (FAPE) that emphasizes special education and related services designed to
meet their unique needs and prepare them for further education, employment, and independent living.° It
requires at the beginning of each school year, each local education agency (LEA) have in effect for each
child with a disability in its jurisdiction, an individualized education program (IEP).%! In the case of a
child with a disability who transfers school districts within the same academic year, who enrolls in a new
school, and who had an IEP that was in effect in the same State, the LEA shall provide such child with a
FAPE, including services comparable to those described in the previously held IEP, in consultation with
the parents, until such time as the LEA adopts the previously held IEP or develops, adopts, or implements
a new IEP that is consistent with Federal and State law.?%? School districts may not ignore the needs of a
disabled student, nor may they await parental demands before providing specialized instruction.

244 PEGQ at 87.

245 PEGO at 88.

246 PEGO at 88-89.

247 Tr., at 89.

248 Tr, at 561-562.

29 RE17.

250 20 U.S.C §1400.
120 U.S.C § 1414.
252 20 U.S.C. §1414(d).
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Under the IDEA and its implementing regulations, a FAPE includes special education and related
services that are provided at public expense, under public supervision and direction, without charge, and
meet the standards of the state education agency (SEA).?>

Upon a finding a child has a disability, an ARDC meets to develop an IEP for the child.?®* The ARDC
consists of a school district representative, a special education teacher, the child’s parents or guardian, and
where appropriate the child. The IEP developed by the ARDC need not be the best possible plan for the
child, nor one that will maximize the child’s potential; rather it need only be a basic floor of opportunity,
specifically designed to meet the child’s unique needs, and supported by services that will permit Student
to benefit from the instruction. An IEP must be designed to achieve a meaningful educational benefit.?>®
Parents play a significant role in this process.?®

The Supreme Court has directed a school district’s liability for violations of the IDEA is a two-fold
inquiry: (1) Has the school district complied with the procedures set for in the IDEA: and (2) Has the
school district fulfilled its obligation to provide the student with a FAPE.?’ In the case at hand, this
hearing officer finds that Respondent denied Parents meaningful participation in the development of the
IEPs at issue. Respondent had come to definitive conclusions on Student’s eligibility without the input
from Parents, failed to incorporate suggestions of Parents such as the credible expert recommendations of
Dr. *** and Ms. *** failed to provide parents with relevant information and PWN, failed to include
Parents in meetings where Student’s eligibility and services were discussed, and in some instances failed
to listen to the concerns of Parents. It is clear from the evidence Respondent predetermined the IEPs.

A school district’s violation of the IDEA’s procedural requirements may constitute a failure to provide
a FAPE. If a court determines that such a violation occurred, there is no need for the tribunal to consider
the merits of the proposed IEP.?°® Here, the procedural violations of the IDEA requirements constitute a
failure of Respondent to provide Student with a FAPE. The proposed IEPs also fail to provide Student
with a FAPE.

Respondent failed to provide Student with a FAPE during the 2016-2017 school vyear.

The U.S. Supreme Court has ruled that a FAPE requires tailoring the education to the unique needs of
the child with a disability. The Court ruled an educational program is meaningful if it is reasonably

253 34 C.F.R. §300.17.

254 R.H. v. Plano Independent School District, 607 F.3d 1003 (5th Cir. 2010).

25 C.M. v. Warren Independent School District, 117 LRP 17212 (E.D. Tex. 2017).

%6 D.B. v. Gloucester Township School District, 59 IDELR 92 (3rd Cir. 2012).

27 Board of Education of Hendrick Central School District v. Rowley, 458 U.S. 176 (1982).
28 D B. v. Gloucester Township School District, 59 IDELR 92 (3" Cir. 2012).
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calculated to confer a meaningful educational benefit rather than regression or trivial educational
advancement.?®® In Endrew F. v. Douglas County School District,?%° the Court held the substantive
standard for a FAPE under the IDEA is the IEP be reasonably calculated to enable a child to make
progress appropriate in light of the child’s circumstances.

The Fifth Circuit has set forth four factors that serve as an indication of whether an IEP is
reasonably calculated to provide a meaningful educational benefit under the IDEA. These factors are
whether (1) the program is individualized on the basis of the student’s assessment and performance; (2)
the program is administered in the LRE; (3) the services are provided in a coordinated and collaborative
manner by the key stakeholders; and (4) positive academic and nonacademic benefits are demonstrated.26?

Petitioner proved that Student was denied a FAPE for the 2016-2017 school year. Respondent
failed to propose an appropriate IEP for Student during the 2016-2017 school year. Respondent failed to
evaluate and identify Student as eligible for services as a student with a SLD and a language disorder.
Respondent also failed to make the Parents equal participants on the IEP Team. Respondent failed to
provide services in a coordinated and collaborative manner by the key stakeholders. Respondent also
failed to educate Student in the LRE.

In IDEA cases, the hearing officer functions as the trier of fact. The trier of fact is the sole judge of the
credibility of witnesses and the weight to be given their testimony.?%? This hearing officer found the
testimony of Dr. ***, Ms. *** and Ms. *** to be very credible. Ms. *** evaluated Student in January and
determined Student has a *** *** 263 \s_*** pelieves Student should receive services for Student’s
language disorder in a school setting.?%* Respondent failed to evaluate Student or provide services to
address Student’s language disorder.

Dr. *** is the only psychologist to test and observe Student. Dr. *** testified that Student had more
than one type of difficulty impacting Student educationally.?®® Student presented with ADHD, which
makes it hard for Student to pay attention. Besides severe ADHD, Student presents with the characteristic
features of the imperfect ability to complete reading comprehension tasks. Student’s difficulty in reading
comprehension is not due to ADHD but rather a SLD.?%® The ARDC met in August, October and January
to develop an IEP. Despite credible and strong evidence from Dr. ***, Respondent refused to identify

29 Board of Education of Hendrick Central School District v. Rowley, 102 S. Ct. 3034 (1982).
260 Endrew F. v. Douglas County School District, 69 IDELR 174 (2017).

261 Cypress Fairbanks Independent School District v. Michael F., 118 F.3d 245 (5% Cir. 1997).
262 City of Keller v. Wilson, 168 S.W.3d. 802 (Tex. 2005).

263 PES at 2.

264 T, at 239-240.

285 Tr, at 346.

266 T, at 347.
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Student at having a SLD, or provide appropriate services to address Student’s reading comprehension
challenges.

Respondent was thereafter inconsistent in identifying Student as being eligible for services as a result
of a SLD. In March and May of 2017, Respondent noted in writing that Student was eligible for services
as a Student with a SLD. On March *** Respondent created an FIE Addendum, which states Respondent
has determined Student meets the eligibility of a SLD in the area of reading comprehension.?®” This
March *** Reevaluation Review states Student is receiving special education services under the
eligibilities of OHI and SLD. On March *** Respondent issued an invitation to an ARDC meeting stating
the ARDC is proposing addition of a SLD in the area of reading comprehension.?®® On May ***, 2017,
Respondent filed an Affidavit of SPED *** with the hearing officer reporting that on March ***, 2017
Ms. *** contacted Parent and advised her Respondent was willing to add the SLD eligibility based on the
documentation from Dr. ***,

During the May 22" due process hearing, Respondent put the issue of whether Student was eligible
for services as a student with a SLD back into dispute.?®® When this hearing officer attempted to clarify if
the issue was still at dispute, Respondent through counsel stated “It may and it may not be.”2"°
Respondent thereafter introduced evidence through LSSP *** that Student was not eligible for services as
a student with a SLD.?"* Respondent did not notify Petitioner prior to the hearing they were changing
their position on the issue of eligibility once again.?’?> Respondent thereafter litigated the issue of whether
Student was eligible for services as a student with a SLD even though Respondent had made several
statements during the litigation of this matter Student was eligible for services as a Student with a SLD.?"
When given the opportunity to stipulate to the issue of eligibility during the hearing, Respondent
refused.?™

A credible IEP cannot be completed when Respondent cannot or will not determine the eligibility of
Student. Additionally, Parents are not able to be equal partners on the IEP Team when Respondent
changes its determination on eligibility without providing notice to Parents. Parents can not participate in
the decision-making process regarding the provision of a FAPE to their child when Respondent fails to
inform them of meetings such as the March *** meeting.?”® Based upon the evidence submitted, this

267 RE16.

268 REQ,

269 Tr. at 368-371.

270 Tr, at 368.

211 Tr, at 440-444.

272 Tr, at 368-371.

273 Tr, at 368-371.

274 Tr, at 370-371.

275 RE16; Tr. at 413-414.
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hearing officer finds the IEPs proposed by Respondent are not reliable and failed to provide Student with
a FAPE.

Respondent is ORDERED to identify Student as a Student with a SLD for reading comprehension in
Student’s ARD paperwork prior to the start of the 2017-2018 school year.

Respondent is also ORDERED to engage the services of Dr. *** at Respondent’s expense in order
to assist in developing an IEP for Student that includes present levels of performance for reading
comprehension, goals for reading comprehension, and direct services for reading comprehension from a
qualified individual on a basis to be determined with the assistance of Dr. ***,

Respondent is ORDERED to identify Student as a Student having a Speech and Language
Impairment, specifically a *** *** in Student’s ARD paperwork prior to the start of the 2017-2018
school year.

Respondent is ORDERED to engage the services of *** at Respondent’s expense in order to assist
in developing an IEP that includes present levels of performance for speech and language needs, goals for

speech and language services in the school setting, and for speech and language services.

Least Restrictive Environment

The IDEA requires children with disabilities be placed in the LRE. To the maximum extent
appropriate, children with disabilities in public or private institutions or other care facilities, are educated
with children who are not disabled, and special classes, separate schooling, or other removal of children
with disabilities from the regular educational environment occurs only when the nature or severity of the
disability of a child is such that education in regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily.?’

The record suggests Respondent failed to educate Student in the LRE. Throughout the entire
school year, Respondent disputed Student was eligible for services as a student with a SLD. Respondent
also failed to determine that Student needed speech language services. Respondent failed to ensure
Student received all instruction and services in the general education setting with appropriate
supplementary aids and services. Although Student was in a mainstreamed environment during the 2016-
2017 school year, Respondent failed to provide Student with an IEP, which provided support and services
as a student with a SLD and an ***,

276 20 USCS 1412(a)(5)(A).
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The August, October, and January IEPs do not contain *** for Student. ***. The *** met with
Student for the *** minutes on April ***, 2017. However, *** was not created. Respondent did not
complete a *** evaluation of Student. Additionally, Ms. *** failed to explore options for Student or
provide follow up assistance, instead relying on ***, Ms. *** was unaware Student had not ***,
Additionally, Student’s father testified Respondent did not provide him with information regarding ***
and that he felt left out of the process.?’® This hearing officer finds Respondent failed to provide ***.

Respondent is ORDERED to pay for a private evaluator at Petitioner’s choice to conduct a ***
evaluation of Student, which will address Student’s needs and thereafter, with the assistance of same,
develop an IEP that includes present levels of performance for ***, ****** gnd ****** Respondent is
further ORDERED to complete this prior to the close of the first semester of the 2017-2018 school year.

ESY

Petitioner identifies as a sub issue whether Respondent failed to provide Student with ESY during
the summer of 2017. The IDEA requires Respondent to ensure ESY services are available as necessary to
provide a FAPE.?"® Under Texas law, the need for ESY services must be documented from formal or
informal evaluations provided by the District or the parents. The documentation must demonstrate that in
one or more critical areas addressed in the current IEP goals and objectives, the student has exhibited, or
reasonably may be expected to exhibit, severe or substantial regression that cannot be recouped within a
reasonable period of time. Severe or substantial regression means that the student has been, or will be,
unable to maintain one or more acquired critical skills in the absence of ESY services.?3

Based upon the evidence submitted, this hearing officer finds Respondent failed to assess if ESY
services were appropriate for Student. The evidence suggests Respondent pre-determined Student would
not receive ESY services. That said, it is unclear if Student needed ESY services during the summer of
2017. There was insufficient evidence to determine whether Student had a need for ESY. Petitioner did
not meet their burden of proof on this sub-issue.

277 *x%*

218 Tr, at 154-158.
279 34 C.F.R. §300.106.
280 19 Tex. Admin. Code §89.1065.
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Respondent failed to properly evaluate Student during the 2016-2017 school year.

School are required to locate, identify and evaluate all children with disabilities. This includes all
children who are suspected of having a disability, including children who receive passing grades and are
advancing grade to grade. !

Although Student experienced educational issues at the District during the 2016-2017 school year,
Respondent did not complete appropriate evaluations of Student, nor did Respondent request consent to
complete same. Despite strong evidence from Dr. *** and Ms. *** regarding the needs of Student,
Respondent failed to identify and evaluate Student as a student with a SLD, and a student with a *** ***
Respondent thereafter failed to provide related services which Student needed and was entitled to receive.

Respondent failed to provide Parents with PWN and Procedural Safequards during the 2016-2017 school
year.

The IDEA regulations require PWN to the parents where the District proposes or refuses to initiate or
change the identification, evaluation, placement or provision of a FAPE.?2 The PWN must describe the
action proposed or refused by the District. It must include an explanation of why the District proposed or
refused the action; and a description of each evaluation procedure, assessment, record, or report the
agency used as a basis for the proposed action or refusal. It must advise the parents of the child with a
disability of their protections under the procedural safeguards.?3?

The IDEA requires states to establish and maintain procedural safeguards to ensure that children with
disabilities are receiving a FAPE.? These safeguards include allowing parents to serve on the ARDC.?&
The IDEA sets up general procedural safeguards that protect the parents in the development of an
education plan for their child.?® Parents are to be provided with an opportunity to present complaints
regarding the identification, evaluation, and educational placement of the child, and the provision of a
FAPE. %7 If complaints are not resolved, the parents are entitled to an impartial due process hearing
conducted by the state or LEA.?® Failing to provide procedural safeguards and timely written notice is a

281 34 C.F.R.8300.111.

282 34 C.F.R. §300.503.

283 34 C.F.R.§300.503.

284 20 USCS 1415(a).

285 Winkelman v. Parma City School District, 550 U.S. 516 (2007).

286 D B. v. Gloucester Township School District, 59 IDELR 92 (3rd Cir. 2012).
267 20 USCS 1415(b).

288 20 USCS 1415(f).
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significant procedural violation that denies a student a FAPE.?® A district’s failure to meet these
procedural requirement alone may warrant finding, as a matter of law, that the district has failed to
provide the student a FAPE.?%°

Respondent must ensure that the IEP team for each child with a disability includes the parents of the
child.?®! Respondent must take steps to ensure that one or both parents of a child with a disability are
present at each IEP meeting or are afforded an opportunity to participate including: (1) Notifying parents
of the meeting early enough to ensure that they will have an opportunity to attend; and (2) Scheduling the
meeting at a mutually agreed on time and place. The Notice of the meeting must indicate the purpose,
time and location of the meeting, and who will be in attendance. Respondent must also give the parent a
copy of the child’s IEP at no cost to the parent.?

Petitioner alleges that Respondent failed to comply with the procedural requirements of the IDEA,
including the provision of PWN and procedural safeguards. In matters alleging a procedural violation, a
hearing officer may find that a child did not receive a FAPE only if the procedural inadequacies — (i)
Impeded the child’s right to a FAPE; (ii) Significantly impeded the parent’s opportunity to participate in
the decision -making process regarding the provision of a FAPE to the parent’s child; or (iii) Caused a
deprivation of an educational benefit.?%

The evidence revealed that Respondent failed to timely provide Parents with PWN. After the August
*** ARDC meeting, Respondent waited until September ***, 2016 to provide Parents as to the reason
Respondent was not willing to find that Student had a SLD.2%

Respondent routinely failed to timely provide Parents with Student’s ARD paperwork before, during,
and after the ARDC meetings.?% Parents need a copy of the paperwork so they can be full participants in
the process.? Respondent’s failure to timely provide Parents with copies of the ARDC paperwork
created unnecessary confusion and delay.?®” Dr. *** and Ms. *** have extensive experience with ARDC
meetings in various school districts throughout Texas.?® In their experience, Respondent’s failure to
timely provide Parents with copies of the IEP paperwork prior to or at the end of the ARDC meetings is

289 E| Paso Independent School District v. Richard R., 567 F. Supp. 2d (W.D. Tex. 2008).
2% Jackson v. Franklin County School. Bd., 806 F.2d 623 (5™ Cir. 1996).

291 34 C.F.R.8300.321.

29234 C.F.R. §300.322.

293 34 C.F.R. 8300.513.

294 PE20 at 8.

2% Tr, at 140-153, 350-353, 363; PE41 at 7; PE58 at 93-94,

2% T R. v. School District of Philadelphia, 69 IDELR 34 (E.D. Pa. 2016).

297 Tr, at 122-123, 151, 206, 412-414.

2% Tr, at 112-113; PE6O at 87.
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both uncommon and not best practice.?®® This failure to timely provide Parents copies of ARD paperwork
is not common practice among other Texas school districts.>® Generally, a draft is provided in paper form
or projected on the wall during the meeting for discussion purposes and the parents are given an IEP when
they leave the meeting.3%

The August IEP is 19 pages.%? The October IEP is 28 pages.3® During the ARDC meetings, Parents
were required to try to orally follow what was being created without having the document in front of
them. Parents thereafter had to wait for Respondent to send them the paperwork.3%* If Parents had a
question or concern, Parents had to confer with each other and listen to the ARDC recordings to try to
recall what was discussed.3® Respondent’s failure to timely provide Parents with a copy of Student’s
ARD records interferes with Student’s ability to receive a FAPE and/or the ability of Parents to
meaningfully participate in the planning and decision-making embodied in the IEP process.3%

Parents had to repeatedly ask for relevant information and paperwork concerning their *** 307 At
times, the concerns of Parents were ignored and not responded to.3% Parents were not always treated with
respect by Respondent.®® Parents were also not treated as equal participants in the ARDC process.®%° In
March Respondent failed to provide Parents with copies of paperwork reflecting Respondents decision to
add the eligibility of a SLD to Student.®'! Respondent failed to invite Parents to a March *** meeting
during which Respondent decided to add a SLD to Student’s eligibility.3'? Respondent failed to notify
Parents that Respondent was holding “staffings” during which Student’s eligibility was being
predetermined.3!® Respondent failed to include Parents in discussions regarding *** and ESY services.3!*
This hearing officer finds that Parents were not made equal participants in the ARDC due to the actions
and inactions of Respondent.

299 Tr, at 119.

300 T, at 119.

301 T, at 114, 121.

302 pE18.

308 pE21.,

304 Tr, at 114.

305 Tr, at 151-153.

308 Tr, at 122-123, 202-205; PE6O at 88-89.

307 PE20 at 3-4; PE41 at 7-9; PE42 at 37; RE26 at 627, 784, 785, 792, 864; Tr. at 147.
308 RE3 at 34; Tr. at 153.

309 RE26 at 391; PE41 at 18; Tr. at 561-561.

310 On September ***, 2016, the principal at Student’s school sent Student’s teachers an email implying that Student’s mother
was demanding. RE 26 at 391.

311 T, at 413-414.

312 Tr, at 412-414.

313 T, at 459-462, 490-495.

314 T, at 158; PE21.
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Petitioner bears the burden of proof that Respondent did not comply with the procedural requirements
under the IDEA resulting in a denial of a FAPE. Procedural defects alone do not constitute a violation of a
FAPE unless they result in a loss of educational opportunity.®*> After consideration of the alleged
procedural defects and the record, the undersigned has determined that Petitioner established that the
procedural deficiencies resulted in a deprivation of educational benefit and opportunity, significantly
infringed on Parents opportunity to participate in the IEP process, and impeded Student’s right to a FAPE.
This hearing officer finds during the 2016-2017 school year, Respondent failed to comply with
procedural requirements of the IDEA, including the provisions of PWN, resulting in a denial of a FAPE to
Student.

Respondent failed to comply with the IDEA’s procedural requirements when developing an IEP for
Student. Respondent is ORDERED to provide Parents (by e-mail or mail as preferred by Parents), a
draft copy of ARD paperwork five calendar days before any ARDC meeting, and at the conclusion of
each ARDC meeting, provide Parents with a copy of the completed IEP and PWN.

Compensatory Education Services

When a district denies a student a FAPE, courts and hearing officers have broad discretion to
award an equitable remedy, including compensatory education. To fully compensate a student, the child is
entitled to be made whole. Compensatory education is crucial to achieve that goal, and the courts in their
broad discretion, may award it to whatever extent necessary to make up for the child’s lost progress and to
restore the child to the educational path he or she would have traveled but for the deprivation.!® The
Supreme Court has emphasized that IDEA relief depends on “equitable considerations” and courts enjoy
broad discretion when fashioning relief.3!” Courts and hearing officers are reminded that the essence of
equity jurisdiction is to do equity and to mould each decree to the necessities of the particular case,
meaning that flexibility rather than rigidity should be the guide.3'® Compensatory education services may
be provided in a variety of ways including in the form of private placement.3°

In their closing brief Petitioner requests the hearing officer order Respondent to provide Student
with compensatory education services in an amount equal to *** hours for each school day of the 2016-
2017 school year, to be used for Student’s needs forward at the discretion of Parents. Petitioner further
requests that these services should include specific hours for reading comprehension instruction, speech
and language services, and ***, Based upon a review of the record, the undersigned finds a request for

315 Adam J. v. Keller Independent School District, 328 F.3d 804 (5" Cir. 2003)
316 G.L. v. Ligonier Valley School District Authority, 802 F3d 601 (3d Cir. 2015).
317 Florence County School District Four v. Carter, 510 U.S. 7 (1993)

318 |_opez-Young v. District of Columbia, 68 IDELR 186 (D.C. Cir. 2016)

319 Draper v. Atlanta Independent School System, 518 F.3d 1275 (11™ Cir. 2008).
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compensatory education services to be appropriate. Even though Respondent had been provided with
sufficient documentation, Petitioner’s request for the addition of a SLD to Student’s eligibility went
ignored by Respondent for the entire school year.®?° Additionally, Respondent failed to identify Student
as needing speech/language services. Respondent failed to provide adequate services to address these
needs of Student. Respondent failed to provide Student with a FAPE during the 2016-2017 school year.
Student has not made progress on Student’s STAAR assessments since *** grade.®*! Additionally, no
credible evidence was offered to support a lesser amount of compensatory education services.

In L.M. and M.M. v. Willingboro Township School District,*?? when calculating the award for
compensatory services, the Court determined that there were 6.5 hours in each school day during the
school year, and 182 school days in the school year. The Court determined that each hour of
compensatory education is valued at $80.00 per hour. The Court ordered the defendant to place the
appropriate amount for each hour of compensatory education into a trust for the parents to use for the
student’s reasonable educational, rehabilitative, therapeutic or recreational program provider at
Petitioner’s own election. The compensation was ordered because the district failed to properly evaluate
the child, and failed to develop an appropriate IEP for her.

Having reviewed the records, this hearing officer finds Student should be awarded one year of
compensatory education and services in an amount equal to *** hours for each school day of the 2016-
2017 school year (180 days), to be used for Student’s needs forward at the discretion of Petitioner. Each
hour of compensatory education is to be valued at $*** per hour. (Dr. *** charges $*** per hour for
services.) Within 45 calendar days from the date of this Order, Respondent is to place $*** into an
educational trust for Student’s reasonable educational, rehabilitative, or therapeutic program providers at
Petitioner’s election.

Within 15 calendar days from the date of this Order, Petitioner is to designate and establish the
account to be used for this educational trust fund, and notify Respondent of same. Parents are to manage

the account.

Respondent Protracted Litigation

The issue of extending litigation has been a concern addressed by courts.®?® The IDEA
envisions that the parties should resolve their differences cooperatively.®?* As pertains to the eligibility

320 PE20 at 4.

%21 PE20 at 4.

322 |_M. and M.M. v. Willingboro Township School District, 70 IDELR 34 (D. N.J. 2017)

323 El Paso Independent School District v. Richard R., 567 F. Supp. 2d 918 (W.D. Tex. 2008).
324 Schaffer v. Weast, 546 U.S. 49 (2005).
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issue of Student, Respondent did the opposite. 19 Texas Administrative Code §89.1185(m) states that at
the request of either party, the hearing officer must include in the final decision, specific findings of fact
regarding whether the parent or public agency unreasonably protracted the final resolution of the issues in
controversy in the hearing. There is nothing in the provision which prohibits a hearing officer from
making this finding on her own accord. Additionally, 19 Texas Administrative Code 8§89.1170, provides
hearing officers with authority to make orders as justice requires to maintain an orderly hearing process.
Although Respondent conceded Student’s eligibility for services as a student with a SLD as of March
*** 2017, Respondent continued to litigate the issue. This hearing officer finds Respondent
unreasonably protracted the final resolution of an issue in controversy in the hearing, that being whether
Student was eligible for services as a student with a SLD.

VI. CONCLUSIONS OF LAW

Petitioner currently resides within the geographical boundaries of the Lubbock-Cooper Independent
School District, a legally constituted independent school district within the State of Texas. Petitioner is
entitled to special education services pursuant to the Individuals with Disabilities Education
Improvement Act (IDEA), 20 U.S.C.81400, et. seq.

Respondent is a local educational agency (LEA) responsible for complying with the IDEA as a condition
of the State of Texas’ receipt of federal education funding, and Respondent is required to provide each
disabled child in its jurisdiction with a FAPE, pursuant to the IDEA, 20 U.S.C. 8 1400 et seq.

Parents of students with disabilities are entitled to file a due process complaint and have a hearing on any
matter related to the identification, evaluation, or educational placement of the student, or the provision
of a FAPE to the student. 20 U.S.C. 81415(f).

Respondent’s educational program is presumed to be appropriate. As the party challenging the
educational program proposed and instituted by the District, Petitioner bears the burden of proof on all
issues raised in Petitioner’s complaint.32® The burden of proof is by a preponderance of evidence.32°

. The Texas one-year statute of limitations (SOL) began to run one year before the date the complaint was
originally filed on March 16, 2017. 19 Texas Administrative Code §89.1151(c).

Respondent correctly determined that Student is a child with one or more of the IDEA enumerated
disabilities who, by reason thereof, is eligible for special education and related services, as a student with
OHI. 19 Texas Administrative Code §89.1040.

325 Schaffer ex re. v. Weast, 546 U.S. 49 (2005).
326 20 U.S.C. §1415..
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7.

10.

11.

12

13

14.

15.

16.

17.

18.

Respondent failed to correctly determine that Student is a child with one or more of the IDEA
enumerated disabilities who, by reason thereof, is eligible for special education and related services, as a
student with a SLD. 19 Texas Administrative Code §89.1040.

Respondent failed to correctly determine that Student is a child with one or more of the IDEA
enumerated disabilities who, by reason thereof, is eligible for special education and related services, as a
student with a speech/ language impairment. 19 Texas Administrative Code 889.1040.

Student is a child with one or more of the IDEA enumerated disabilities who, by reason thereof, is
eligible for special education and related services, as a student with OHI, SLD, and speech/language
impairment. 19 Texas Administrative Code 889.1040.

Respondent’s proposed placement for the 2016-2017 school year failed to place Student in the LRE. 20
U.S.C.81412(a)(5)(A).

Respondent failed to develop an appropriate IEP for Student during the 2016-2017 school year. 34
C.F.R.8300.320 through 300.324.

. Respondent failed to provide Student with ***, ***,

. Respondent failed to provide Student with a FAPE during the 2016-2017 school year. 34 C.F.R. §300.17.

Respondent failed to properly evaluate Student during the 2016-2017 school year. 34 C.F.R. §300.301
through 34 C.F.R. 8300.3009.

Respondent failed to provide Petitioner PWN pursuant to the IDEA during the 2016-2017 school year. 34
C.F.R. §300.503.

Respondent failed to ensure that Parents were part of the IEP Team. 34 C.F.R.8300.321.

Respondent failed to ensure that Parents were afforded an opportunity to participate at each IEP Team
meeting. 34 C.F.R. §300.322.

Respondent unreasonably protracted the final resolution of an issue in controversy in the hearing. 19
Texas Administrative Code 8891185(m).

VIl. ORDER

Having considered the evidentiary record and the foregoing Findings of Facts and Conclusions of
Law, the hearing officer orders as follows:

Petitioner’s requested relief is denied in part and granted in part as follows:

Docket No. 157-SE-0317 34
Decision of Hearing Officer



1. Respondent is ORDERED to reimburse Petitioner for all costs of Dr. ***’s services pertaining
to Student during the 2016-2017 school year, including the summer of 2017. This re-
imbursement includes the cost of evaluations and services provided during the 2016-2017
school year, it also includes but is not limited to travel expenses attending ARDC meetings
and the due process hearing, as well as compensation for her time preparing for and attending
these meetings and proceeding. Said re-imbursement is to be completed within 45 calendar
days from the date of this ORDER. Six percent interest will accrue thereafter for any amount
that remains unpaid after 45 calendar days from the date of this Order. Petitioner is to provide
Respondent with receipts regarding these expenses within 15 calendar days from the date of
this Order.

2. Respondent is ORDERED to identify Student as a Student with a SLD for reading
comprehension in Student’s ARD paperwork prior to the start of the 2017-2018 school year.

3. Respondent is ORDERED to engage the services of Dr. *** at Respondent’s expense to assist
Respondent in developing an IEP for Student that includes present levels of performance for
*** goals for ***, and direct services for *** from a qualified individual on a basis to be
determined with the assistance of Dr. ***,

4. Respondent is ORDERED to identify Student as a Student having a Speech and Language
Impairment, specifically a ****** in Student’s ARD paperwork prior to the start of the 2017-
2018 school year.

5. Respondent is ORDERED to engage the services of *** at Respondent’s expense, to assist in
developing an IEP that includes present levels of performance for speech and language needs,
goals for speech and language services in the school setting, and speech and language services.

6. Respondent is ORDERED to pay for a private evaluator at Parents choice to conduct a ***
evaluation of Student, which will address Student’s needs and thereafter, with the assistance of
same, develop an IEP that includes present levels of performance for ***, ****** ang
*xxxx* Respondent is further ORDERED to complete this prior to the close of the first
semester of the 2017-2018 school year.

7. Respondent is ORDERED to convene an ARDC meeting during the fall of 2017 that will
include a full and fair discussion of Student’s needs for ESY services in the summer of 2018.
A decision on the issue of ESY services will be made by the ARDC no later than January ***,
2018, unless this deadline is extended by agreement of both parties.

8. Respondent is ORDERED to provide Parents (by e-mail or mail as preferred by Parents), a
draft copy of ARD paperwork five calendar days before any ARDC meeting, and at the
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conclusion of each ARDC meeting, provide Parents with a copy of the completed IEP and
PWN.

9. Respondent is ORDERED to provide Student with compensatory education services in an
amount equal to *** hours for each school day of the 2016-2017 school year (180 days), to be
used for Student’s needs forward, at the discretion of Petitioner. Each hour of compensatory
service is valued at $*** per hour. Within 45 calendar days from the date of this Order,
Respondent is to place $*** into an educational trust for Student’s reasonable educational,
rehabilitative, or therapeutic program providers at Petitioner’s election. Within 15 calendar
days from the date of this Order, Petitioner is to designate and establish the account to be used
for this educational trust fund, and notify Respondent of same. Parents are to manage the
account.

Any claim or relief sought in this hearing that has not been specifically granted, is hereby denied.

SIGNED and ENTERED on July 31, 2017.

Sherry Wetsch
Special Education Hearing Officer
For the State of Texas

NOTICE TO THE PARTIES

This Decision of the Hearing Officer is a final and appealable order. Any party aggrieved by the findings
and decision made by the Hearing Officer may bring a civil action with respect to the issues presented at
the due process hearing in any State court of competent jurisdiction or in a district court of the United
States. 2’

%27 34 C.F.R.8300.516.
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